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reduce for a time the number of students. But a similar step has to be 
taken by every medical school which keeps its place in the rank of the best 
schools in the country. Of course it raises the grade of medical education 
throughout the land. We could not afford to be behind our compeers. * * * 

"Similar considerations will require us soon to raise the requirements 
for admission to the Law School, as the Faculty of that Department have 
recommended. Some reduction in the attendance for a time would be the 
result, especially while the courts in many states are so lax in the admission 
of men to the bar. But apparently if the attainments of the members of 
the American bar are to be raised, the result must be accomplished by the 
Law Schools, which seem destined henceforth to furnish the professional 
education of the great body of competent lawyers." 

That "some reduction in the attendance" can be endured by the Law 
Department is demonstrated by the fact that although the registration of 
students is not yet completed, over 800 have already enrolled — a larger 
number than were in attendance at any time during the past year. 

President Angell's resignation and the appointment of Dean Hutchins to 
the Presidency of the University, have resulted in a change in the personnel 
of the law faculty, for, while Dr. Hutchins will continue to act as Dean of 
this department, his work in second year Equity and in third year Equity 
will be taken by Professor George L. Clark, who, having admirably served 
the law school of the University of Illinois for five years and that of Leland 
Stanford University for two years earlier, has accepted an appointment to 
Michigan's law faculty. 



A Misleading Opinion as to the Defense of Non-Delivery of a Ne- 
gotiable Instrument in an Action by a Holder in Due Course. — The case 
of Shelf er v. Fleisher, decided by the Supreme Court of Michigan, Septem- 
ber 21, 1909, and reported in 16 Detroit Legal News, 589, 122 N. W. 543, has 
already attracted considerable attention, by reason of its apparent disregard 
of a provision of the act of June 16th, 1905, P. A. 1905, p. 389, commonly 
known as the Negotiable Instruments Law. 

The case as reported is shortly this: Six notes bearing the genuine sig- 
nature of the defendant as maker came to the hands of the plaintiff as a 
bona Me purchaser for value. The defense interposed was that the notes 
were not delivered to the payee or any other person. The jury found a ver- 
dict for the defendant. 

The testimony was, in substance, that one Hirschberg, representing the 
Le Maire Optical Company, came into the defendant's store and attempted 
to sell defendant some optical goods. Hirschberg and the defendant had 
practically agreed orally upon an arrangement, which Hirschberg had put 
or was to put in the form of a contract, but which was not signed by the 
defendant. The purport of the arrangement between the parties was that 
the defendant- was to order certain goods, but defendant had not signed the 
order. He had, however, signed the notes which were left lying on the 
show-case or counter in the defendant's store. Hirschberg was to make a 
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copy of the order for the defendant. In this posture of affairs, the defend- 
ant was called away to wait upon a customer, whereupon Hirschberg, in de- 
fendant's absence, took possession of all the papers and left the store. De- 
fendant immediately wrote the payee repudiating the transaction, and later 
refused to receive the goods. 

The only question in the case was whether a verdict should have been 
directed for the plaintiff. The trial court left but one question to the jury, 
namely whether there had been a delivery of the notes; obviously the jury 
found that there had not been. Plaintiff's contention was that defendant, 
by leaving his signed notes on the counter, placed it in the power of Hirsch- 
berg to purloin and negotiate them. The court says: "We think the case 
within the rule of Burson v. Huntington, 21 Mich. 415 ; Cressinger v. Dessen- 
berg, 42 Mich. 583; Lapard v. Sherwood, 79 Mich. 525; Portsmouth Savings 
Bank Company v. Ashley, 91 Mich. 681." Judgment for defendant was 
affirmed. 

This is the case as reported, and from it the conclusion can be drawn, and 
has been drawn, that the rule as to delivery of a negotiable instrument as 
laid down in Burson v. Huntington, supra, is still the rule in Michigan, not- 
withstanding the provision of the statute of June 16th, 1905, Section 181, of 
the following tenor : 

"But where the instrument is in the hands of a holder in due course, a 
valid delivery thereof by all parties prior to him, so as to make them liable 
to him, is conclusively presumed." 

Under the law merchant and independent of statute, the courts were 
divided upon the proposition whether the defense of non-delivery was avail- 
able in a suit brought by a holder in due course. Among the cases holding 
such a defense available are : Burson v. Huntington, supra ; Palmer v. Poor, 
121 Ind. 135; Branch v. Sinking Fund, 80 Va. 427; 56 Am. Rep. 596; Hillsdale 
College v. Thomas, 40 Wis. 661 ; Dodd v. Dunne, 71 Wis. 578. Among the 
cases holding the contrary are Kinyon v. Wohlford, 17 Minn. 239; Faulkner 
v. White, 33 Neb. 139; Martina v. Muhlke, 186 111. 327; Gould v. Segee, 5 
Duer. (N. Y.) 260. A question similar to that involved in the principal 
case came before the Supreme Judicial Court of Massachusetts in January. 
1905, after the negotiable instruments law had been enacted in that common- 
wealth. The precise question was whether under the negotiable instruments 
law, a holder in due course of a note payable to bearer, that had been stolen, 
could acquire a good title from the thief. The court says : "Even before the 
enactment of the statute, while the decisions were not uniform, the weight 
of authority was in favor of an affirmative answer to the question." * * * 
The following specific language of the statute touching the question was 
intended to establish the law in favor of holders in due course: 'But where 
the instrument is in the hands of a holder in due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him is con- 
clusively presumed.' This conclusive presumption exists as well when the 
note is taken from a thief as in any other case." Mass Nat. Bank v. Snow, 
187 Mass. 159. 

The primary purpose of the negotiable instruments law was to make the 
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law relating to commercial paper uniform throughout the United States. 
Specifically, it was the purpose of the act to exclude non-delivery by the 
maker as a defense to a suit on a note complete in form and execution by 
a holder in due course. The notes in the principal case were complete in 
form and execution. 

There would seem to be no doubt that the provision of the statute above 
quoted has overthrown the rule laid down in Burson v. Huntington, supra. 
The principal case as reported is startling to those acquainted with the statu- 
tory provision above quoted. The fault, however, is not in the decision but 
in the opinion as reported. The fact is that the statute was not involved 
in the case at all. The notes in suit bore date November 4th, 1901, and 
were payable respectively one, two, three, four, five, and six months after 
date. But this fact appears only from the record. It should appear from 
the opinion. The case as reported is needlessly misleading. It puts the 
court in the position of adhering to a rule expressly nullified by statute. 
Before the opinion appears in the official reports it should be amended so 
as to show that the notes in suit bore date and reached maturity before the 
negotiable instruments law went into effect. R. E. B. 



Qualifications of Aliens for Naturalization. — Two great decisions 
on the naturalization of aliens (United States v. Hrasky, — 111. — 88 N. E. 1031 
and State ex rel United States v. District Court of Seventeenth District et 
al., Minn., 120 N. W. 898), are of considerable interest and importance as 
illustrating the differing tendencies of courts toward a strict and severely 
logical or a liberal construction of the federal statutes on this subject. 

In the former case the petitioner, a native of Austria and a saloon- 
keeper, testified that though for some time he had been acquainted with 
the statute of Illinois requiring saloons to be kept closed on Sundays, he, 
notwithstanding, had kept the back door of his saloon open regularly on 
Sundays and would continue to do so after taking the oath of allegiance. 
The attorney for the government opposed the naturalization of the petitioner 
on the ground that during the five years immediately preceding his applica- 
tion he had not "behaved as a man of good moral character, attached to the 
principles of the Constitution of the United States and well disposed to 
the good order and happiness of the same." The lower court overruled 
the objection of the government on the ground that it would be unreasonable 
to require a more strict observance of law by the petitioner as a condition 
precedent to his admission to citizenship than was actually required of 
native-born citizens and as the authorities of cities allowed saloon-keepers 
to keep the back doors of their saloons open on Sunday the petitioner should 
not be refused naturalization because he had done so. On appeal the Su- 
preme Court of Illinois reversed this decision with directions to refuse the 
petitioner a certificate of naturalization. 

In the Minnesota case the lower court admitted to citizenship one 
Marius Hansen, a native of Norway, forty-six years of age, who had been 
a resident of this country twenty-four years and of the State of Minnesota 



